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HOUSE BI LL 2246

St ate of WAshi ngt on 590th Legislature 2005 Regul ar Sessi on

By Representatives Conway and Wod; by request of Enploynent Security
Depart ment

Read first tinme 02/ 28/2005. Referred to Commttee on Comrmerce & Labor.

AN ACT Relating to ensuring enployers pay the contribution rate
they have earned; anending RCW 50.04.245, 50.04.320, 50.24.170,
50. 29. 062, and 50.12.220; adding new sections to chapter 50.04 RCW
adding a new section to chapter 50.36 RCW adding a new section to
chapter 50.29 RCW creating a new section; recodifying RCW50. 12. 220;
and prescribing penalties.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCWH50.04.245 and 1995 ¢ 120 s 1 are each anended to read
as follows:

(1) Subject to the other provisions of this title, personal
services perforned for, or for the benefit of, a third party pursuant
to a contract with a tenporary services agency, ((enployee—teastng
ageney)) services referral agency, or other entity shall be deened to
be enploynment for the tenporary services agency, enployee |easing
agency, services referral agency, or other entity when the agency is
responsi bl e, under contract or in fact, for the paynent of wages in
remuneration for the services perforned.

The tenporary services agency, staffing conpany, services referral
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agency, or other such entity will be considered the enployer as defined
in RCW50.04.080 and the enploying unit as defined in RCW50. 04. 090.
(2) For the purposes of this section:
(a) "Tenporary services agency" or "staffing conpany" neans an
i ndi vidual or entity ((that—+s—engaged—i+n—the business—offurnishing

- a NN a N
v O C wae

steh—enployees—backtothe—elient)) other than a professional enployer

organi zation, that hires its own enpl oyees and assigns themto a client
to support or supplenent the client's work force on a tenporary basis
for special work situations such as enpl oyee absences, tenporary skil
short ages, seasonal workl oads, and special assignnents and projects.

((ey)) (b) "Services referral agency" neans an individual or
entity that is engaged in the business of offering the services of an
i ndi vidual to performspecific tasks for a third party.

NEW SECTION. Sec. 2. A new section is added to chapter 50.04 RCW
to read as foll ows:

(1) Subject to the other provisions of this title, personal
services perfornmed for, or for the benefit of, a client enployer
pursuant to a witten contract with an enployee |easing agency,
pr of essi onal enpl oyer organi zation, or other simlar entity shall be
deened to be enploynent for the client enployer for unenploynent
i nsurance reporting purposes.

The client enployer will be considered the enployer as defined in
RCW 50. 04. 080 and the enploying unit as defined in RCW 50. 04. 090.

(2) For the purposes of this chapter:

(a) "Enpl oyee |easing agency” neans an individual or entity that
for a fee places the enployees of a client onto its payroll and | eases
such enpl oyees back to the client.

(b) "Professional enployer organization" neans an individual or
entity that provides enploynent admnistrative services, benefit
options and adm nistration, and enployer liability mnanagenent and
services to a client enployer.

(c) "dient enployer"” nmeans an individual or entity that enters
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into a professional services agreenent with an enpl oyee | easi ng agency
or professional enployer organization.

(d) "Professional enployer services" neans services provided by a
prof essional enployer organization for a client pursuant to an
agreenent that establishes a coenploynent relationship for the
provi sion of payroll, benefits, and other human resource functions, or
the | easi ng of enpl oyees.

NEW SECTION. Sec. 3. A new section is added to chapter 50.04 RCW
to read as foll ows:

(1) A common pay agent or common paynmaster will not be considered
the enployer as defined in RCW 50.04.080 or the enploying unit as
defined in RCW 50. 04. 090.

(2) For the purposes of this chapter:

(a) A common pay agent is an independent third party who contracts
with, and represents, two or nore enployers; and who files a conbi ned
tax report for those enpl oyers.

(b) A common paynaster is two or nore enployers in which one of the
enpl oyers has been designated to disburse wages to concurrently
enpl oyed i ndividuals of any of the rel ated conpani es.

Sec. 4. RCWH50.04.320 and 1998 ¢ 162 s 1 are each anended to read
as follows:

(1) For the purpose of paynent of contributions, "wages" neans the
remuneration paid by one enployer during any calendar year to an
individual in its enploynment under this title or the unenpl oynent
conpensation law of any other state in the anpunt specified in RCW
50. 24. 010. |f an enployer (hereinafter referred to as a successor
enpl oyer) during any calendar year acquires substantially all or a
portion of the operating assets, and/or the enployees of another
enpl oyer (hereinafter referred to as a predecessor enployer) or
operating assets, and/or the enployees, used in a separate unit of a
trade or business of a predecessor enployer, and inmmedi ately after the
acqui sition enploys in the individual's trade or business an individual
who imedi ately before the acquisition was enployed in the trade or
busi ness of the predecessor enployer, then, for the purposes of
determ ning the anmount of renuneration paid by the successor enpl oyer
to the individual during the calendar year which is subject to
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contributions, any renuneration paid to the individual by the
predecessor enployer during that calendar year and before the
acquisition shall be considered as having been paid by the successor
enpl oyer.

(2) For the purpose of paynent of benefits, "wages" neans the
remuneration paid by one or nore enployers to an individual for
enpl oyment under this title during his base year: PROVI DED, That at
the request of a claimant, wages nay be calculated on the basis of
remuner ati on payable. The departnent shall notify each clai mant that
wages are calculated on the basis of renmuneration paid, but at the
claimant's request a redetermnation nay be performed and based on
remuner ati on payabl e.

(3) For the purpose of paynment of benefits and paynment of
contributions, the term "wages" includes tips ((whieh—are)) received
((afHter—dandary—31—198%-)) while perform ng services which constitute
enpl oynent, and which are reported to the enployer for federal inconme
t ax purposes.

(4)(a) "Renmuneration" neans all conpensation paid for personal
services including conm ssions and bonuses and the cash value of all
conpensation paid in any nmedium ot her than cash. The reasonabl e cash
val ue of conpensation paid in any nedium other than cash and the
reasonabl e value of gratuities shall be estimated and determned in
accordance with rules prescribed by the comm ssioner. Remuner ati on
does not include paynents to nenbers of a reserve conponent of the
armed forces of the United States, including the organized mlitia of
the state of Washington, for the performance of duty for periods not
exceedi ng seventy-two hours at a tine.

(b) Previously accrued conpensation, other than severance pay or
paynents received pursuant to plant closure agreenents, when assigned
to a specific period of tinme by virtue of a collective bargaining
agreenent, individual enploynment contract, custonary trade practice, or
request of the individual conpensated, shall be considered renuneration
for the period to which it is assigned. Assignnent clearly occurs when
t he conpensation serves to nake the individual eligible for all regular
fringe benefits for the period to which the conpensation is assigned.

(c) Settlenments or other proceeds received by an individual as a
result of a negotiated settlenment for termnation of an individua
witten enploynent contract prior to its expiration date shall be
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consi dered renuneration. The proceeds shall be deenmed assigned in the
sanme intervals and in the same anount for each interval as conpensation
was al |l ocated under the contract.

(d) Except as provided in (c) of this subsection, the provisions of
this subsection (4) pertaining to the assignnment of previously accrued
conpensation shall not apply to individuals subject to RCW50. 44. 050.

Sec. 5. RCWH50.24.170 and 1945 ¢ 35 s 105 are each anmended to read
as foll ows:

(1) The conm ssioner shall prescribe regulations for the
establ i shnent, mai ntenance, and di ssolution of joint accounts by two or
nore enpl oyers, and shall, in accordance with such regul ati ons and upon

application by two or nore enployers to establish such account, or to
merge their several individual accounts in a joint account, maintain
such joint account as if it constituted a single enployer's account.

(2) Joint accounts may not be established for individuals or
entities defined under section 2 or 3 of this act.

Sec. 6. RCWH50.29.062 and 2003 2nd sp.s. ¢ 4 s 18 are each anended
to read as foll ows:

Predecessor and successor enployer contribution rates shall be
conputed in the follow ng manner:

(1) If the successor is an enployer, as defined in RCW50. 04. 080,
at the time of the transfer((y)):

(a) Its contribution rate shall remain unchanged for the remai nder
of the rate year in which the transfer occurs.

((Frem—and—after)) (b) Beginning January 1st followng the
transfer, the successor's contribution rate for each rate year shall be
based on ((+t+s)) a conbination of the follow ng:

(i) The successor's experience wth payrolls and benefits

((inelud I : e 4 ' od_busi : :
busi : he_d : or . o I : I

for—that—+ate—year)),; and
(ii) Any experience assigned to the predecessor involved in the
tr ansf er. If only a portion of the business was transferred, then the

experience attributable to the acquired portion is assigned to the
successor.
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(c) If it is found that a substantial purpose of the transfer of
the business was to obtain a reduced array calculation factor rate,
then the experience rating accounts of the enployers involved shall be
conbined into a single account and assigned the higher of the
predecessor or successor array calculation factor rate effective as of
the date of the transfer.

(2) ((For transfers before January 1, 2005, the follow ng applies))
If the successor is not an enployer at the tinme of the transfer((-)) .
the follow ng applies:

(a) For transfers before January 1, 2005, except as provided in
(ii1i) of this subsection the successor shall pay contributions at the
| onest rate determ ned under either of the foll ow ng:

((an)) (1) ((For—transters—beloreJanvary—1—1997 —thecontributton
ey I . I I I I I .
. o : : I nd Y I .
Ty Lt : it g o ght
HH)—Fer—transters—onorafterJandvary—31—1997-)) The contribution

rate of the rate class assigned to the predecessor enployer at the tine
of the transfer for the remainder of that rate year. Any experience
relating to the assignnent of that rate class attributable to the
predecessor is transferred to the successor. Beginning with the
January 1st following the transfer, the successor's contribution rate
shall be based on a conbination of the transferred experience of the
acqui red busi ness and the successor's experience after the transfer; or

((b)y)) (i) The contribution rate equal to the average industry
rate as determ ned by the conm ssioner, but not |ess than one percent,
and continuing until the successor qualifies for a different rate in
its own right. Assignnent of enployers by the comm ssioner to
i ndustrial classification, for purposes of this subsection, nmust be in
accordance wth established classification practices found in the
( (~Standardtndustrial—CcassifecatieonMnyal™)) North Anmerican industry
classification system issued by the federal office of managenent and
budget to the ((thi+rd)) fourth digit provided in the ((standard
rHrdust++al—elasstfecatton—ecode—oer—+n—the)) North Anmerican industry
cl assification code system

({ (3r—For—transters—betoreJanvary—1—2005 11 the successor—+s—not
an—enployer—at—the tirme—of the transter—and)) (iii) If the successor

si mul t aneously acquires the business or a portion of the business of
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two or nore enployers in different rate classes, its rate fromthe date
the transfer occurred until the end of that rate year and until it
qualifies in its owm right for a new rate, shall be the highest rate
class applicable at the tinme of the acquisition to any predecessor
enpl oyer who is a party to the acquisition, but not |ess than one
percent .

((64))) (b) For transfers on or after January 1, 2005, ((the
ol L owi L TNy . | I . :
the transfer:

a)y)) except as provided in ((b))) (iii) of this subsection, the
successor shall pay contributions:

(1) At the contribution rate ((determned—+for)) assigned to the
predecessor enployer at the tinme of the transfer for the remai nder of
((t+he)) that rate year. Any experience attributable to the predecessor
relating to the assignnment of the predecessor's rate class is
transferred to the successor. ((©r—and—-after)) Beginning January 1st
following the transfer, the successor's array calculation factor rate
shall be based on a conbination of the transferred experience of the
acqui red business and the successor's experience after the transfer if
qualified under RCW 50.29.010(6) by including the transferred
experience; or

(i) At the contribution rate equal to the sum of the rates
determned by the conmm ssioner under RCW 50.29.025(2) (c)(ii) and
(d)(ii), and 50.29.041, if applicable, and continuing until the
successor qualifies for a different rate in its own right.

((b)y)) (@(ii) If there is a substantial continuity of ownership,
control, or nmanagenent by the successor of the business of the
predecessor, the successor shall pay contributions at the contribution
rate determned for the predecessor enployer at the time of the

transfer for the remainder of that rate year. Any experience
attributable to the predecessor relating to the assignnment of the
predecessor's rate class is transferred to the successor. (( Gr—and

after)) Beginning January 1lst followi ng the transfer, the successor's
array calculation factor rate shall be based on a conbination of the
transferred experience of the acquired business and the successor's
experience after the transfer.

((€e))) (iv) If the successor sinmultaneously acquires the business
or a portion of the business of two or nore enployers with different
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contribution rates, the successor's rate from the date the transfer
occurred until the end of that rate year and until it qualifies inits
own right for a newrate, shall be the sumof the rates determ ned by
t he conm ssioner under RCW 50.29.025(2) (a) and (b), and 50.29.041,
applicable at the tine of the acquisition, to the predecessor enpl oyer
who, anong the parties to the acquisition, had the | argest ((taxable))
total payroll in the conpleted cal endar quarter inmmedi ately preceding
the date of transfer, but not |ess than the sumof the rates determ ned
by the comm ssioner under RCW 50.29.025(2) (c)(ii) and (d)(ii), and
50.29.041, if applicable.

((65))) (c) The experience attributable to the predecessor enployer
shall not be transferred if the successor enployer is found to have
acquired the business solely or primarily for the purpose of obtaining
a lower array calculation factor rate. Instead, the new enployer rate
will be assigned.

(3) The contribution rate on any payroll retained by a predecessor
enpl oyer shall remai n unchanged for the remai nder of the rate year in
whi ch the transfer occurs.

((66))) (4) In all cases, ((freomand—after)) beginning January 1st
followng the transfer, the predecessor's contribution rate or((s
begianirg—January—1,—2005,-)) the predecessor's array cal cul ati on factor
for each rate year shall be based on its experience with payrolls and
benefits as of the regular conputation date for that rate year

((+rheluding)) excluding the experience of the ((aegui+red)) transferred
business or transferred portion of business ((up—to—the—date—of

transfer)) as that experience has transferred to the successor:
PROVI DED, That if all of the predecessor's business is transferred to
a successor or successors, the predecessor shall not be a qualified
enpl oyer until it satisfies the requirenents of a "qualified enployer”
as set forth in RCW50. 29. 010.

Sec. 7. RCW 50. 12. 220 and 2004 c 97 s 1 are each anended to read
as foll ows:
(D((&=)) IIf an enployer fails to file ((Hr)) a tinmely ((and

conplete—ranner—a)) report as required by RCW50. 12. 070, or the rules
adopt ed pursuant thereto, ((

a a¥a' ala a aalllaVa¥a N aVa' aYaaaa - a¥a¥a A
\/ - Y
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such of fense, whi chever is less.

B)y)) the enployer is subject to a penalty of twenty-five dollars
per violation, unless the penalty is waived by the departnent.

(b) An enployer who files an inconplete or incorrectly fornmatted
tax and wage report as required by RCW 50.12.070 shall receive a
warning letter for the first occurrence. For subsequent occurrences,
the enployer is subject to a penalty as follows:

(i) Wen no contributions are due, the second occurrence is subject
to a seventy-five dollar penalty, the third occurrence is subject to a
one hundred fifty dollar penalty, and for the fourth occurrence and
thereafter, a penalty of two hundred fifty dollars will be assessed.

(ii) Wien contributions are due, the second occurrence is subject
to a penalty of ten percent of the quarterly contributions due, but not
| ess than seventy-five dollars, the third occurrence is subject to a
penalty of ten percent of the quarterly contributions due, but not |ess
than one hundred fifty dollars, and for the fourth occurrence and
thereafter, a penalty of two hundred fifty dollars will be assessed.

(2) If an enployer knowingly msrepresents to the enploynent
security departnment the anmount of his or her payroll wupon which
contributions under this title are based, the enployer shall be |iable
to the state for up to ten tinmes the anmount of the difference in
contributions paid, if any, and the anmount the enployer should have
paid and for the reasonabl e expenses of auditing his or her books and
collecting such suns. Such liability may be enforced in the nane of
t he departnent.

((€e))) (3) If any part of a delinquency for which an assessnent is
made under this title is due to an intent to evade the successorship
provi sions of RCW 50.29.062, then for the cal endar year in which the
comm ssioner nmakes the determnation wunder this subsection, the
comm ssi oner shall assign to the enployer, and to any business found to
be pronpoting the evasion of such provisions, the contribution rate
determ ned for that cal endar year under RCW 50.29.025, including the
sol vency surcharge, if any, for rate class 20 or rate class 40, as
applicable, plus two percent. Such enployer nust also pay for the
reasonabl e expenses of auditing his or her books and collecting such
Suns.
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(a) If the person evadi ng successorship provisions, or pronoting
evasi on of such provisions, is not an enployer, such person shall be
subject to the penalties prescribed in RCW50.36.020 as if they were an

enpl oyer, plus the reasonabl e expenses of auditing his or her books and

coll ecting such suns.
(b) For purposes of this section, the term"know ngly" neans havi ng

actual know edge of or acting with deliberate ignorance or reckless
disregard for the prohibition involved and, includes, but is not
limted to, i nt ent to evade, m srepresentation, or willful
nondi scl osure.

(c) The conmmi ssioner shall establish procedures to enforce this
subsecti on.

((2)) (4) If contributions are not paid on the date on which they
are due and payabl e as prescribed by the comm ssioner, there shall be
assessed a penalty of five percent of the anount of the contributions
for the first nonth or part thereof of delinquency; there shall be
assessed a total penalty of ten percent of the anount of the
contributions for the second nonth or part thereof of delinquency; and
there shall be assessed a total penalty of twenty percent of the anount
of the contributions for the third nonth or part thereof of
del i nquency. No penalty so added shall be less than ten doll ars.
These penalties are in addition to the interest charges assessed under
RCW 50. 24. 040.

((63))) (5) Penalties shall not accrue on contributions from an
estate in the hands of a receiver, executor, admnistrator, trustee in

bankruptcy, common |aw assignee, or other liquidating officer
subsequent to the date when such receiver, executor, adm nistrator
trustee in bankruptcy, common |aw assignee, or other |iquidating

officer qualifies as such, but contributions accruing with respect to
enpl oyment of persons by a receiver, executor, admnistrator, trustee
i n bankruptcy, common | aw assignee, or other |iquidating officer shal
becone due and shall be subject to penalties in the same nmanner as
contributions due from other enpl oyers.

((4)y)) (6) VWhere adequate information has been furnished to the
departnment and the departnment has failed to act or has advised the
enployer of no liability or inability to decide the issue, penalties
shal |l be waived by the conm ssioner. Penalties may al so be waived for

HB 2246 p. 10



© 00 N O Ol WDN P

10
11

12
13
14
15

16
17
18
19
20
21
22
23
24
25

26
27
28
29

good cause if the comm ssioner determnes that the failure to
((+weby)) file tinely and conplete reports or pay contributions was
not due to the enployer's fault.

((65))) (7) Any decision to assess a penalty as provided by this
section shall be made by the chief admnistrative officer of the tax
branch or his or her designee.

((€6))) (8) Nothing in this section shall be construed to deny an
enpl oyer the right to appeal the assessnment of any penalty. Such
appeal shall be nade in the manner provided in RCW50.32. 030.

NEW SECTION. Sec. 8. RCWH50.12.220 is recodified as a new section
in chapter 50.36 RCW

NEW SECTION. Sec. 9. A new section is added to chapter 50.29 RCW
to read as foll ows:

The comm ssioner of the enploynent security departnent nay adopt
such rules as are necessary to inplenent this act.

NEW SECTION. Sec. 10. If any part of this act is found to be in
conflict wwth federal requirenents that are a prescribed condition to
the allocation of federal funds to the state or the eligibility of
enployers in this state for federal wunenploynment tax credits, the
conflicting part of this act is inoperative solely to the extent of the
conflict, and the finding or determnation does not affect the
operation of the remainder of this act. Rules adopted under this act
must neet federal requirenents that are a necessary condition to the
receipt of federal funds by the state or the granting of federal
unenpl oynment tax credits to enployers in this state.

NEW SECTION. Sec. 11. If any provision of this act or its
application to any person or circunstance is held invalid, the
remai nder of the act or the application of the provision to other
persons or circunstances is not affected.

~-- END ---
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